Summary of Minutes of the Second Meeting of 

the Data Governance Committee 

Date and time: 10:00 ~ 12:00, November 14 (Wednesday), 2012

Venue: Mitsubishi Research Institute, 4th Floor, Conference Room CR-B
Attendees:

Chairman:    Yuriko Inoue  Professor, Hitotsubashi University Graduate School of International Corporate Strategy

Vice-Chairman:   Yuko Noguchi    Lawyer, Mori Hamada & Matsumoto

Committee members:

                 Toshiko Sawada  Director, EC Network

                 Fumito Tomooka  Professor, Nihon University College of Law

                 Ryouji Mori       Lawyer, Cyber Law Japan Eichi Law Offices

Observers:

Ministry of Internal Affairs and Communications (MIC) (Information and Communications Bureau)

Cabinet Secretariat (CAS) (Information Technology Policy Office)

Ministry of Economy, Trade and Industry (METI) (Commerce and Information Policy Bureau)

Ministry of Land, Infrastructure, Transport and Tourism (MLIT) (National Spatial Planning and Regional Policy Bureau)
Geospatial Information Authority of Japan 

Secretariat:

Fumihiro Murakami, Takeshi Tsukuni and Nao Fukushima (Mitsubishi Research Institute) 

Handouts:

Material 2-1.  Seating chart
Material 2-2.  Study materials at the Second Meeting of the Data Governance Committee
Material 2-3.  About the opening of “Climate Data Hackathon Conference” 
Material 2-4.  Proposed outline of the Symposium sponsored by the Open Data Promotion Consortium 
Material 2-5.  Summary of minutes of the First Meeting of the Data Governance Committee  
Agenda:

1.  Opening 

・Self-introduction by observer Mr. Kawashima
2.  Explanation about the Materials:
・Material 2-1 is replaced with Material 2-2.
・Reference materials are also attached, though no material numbers are assigned.
・Note of “unconfirmed” should be put on page15 of Material 2-2.
・Explanation is made by Secretariat Fukushima based on Material 2-2.
・Explanation is made by Secretariat Fukushima based on Material 2-3.
【Comments on Materials】
· “Guideline on the Provision of Public Sector Electronic Information” is handed over to the attendees at this meeting and this is the latest valid version of the Guideline. 
· If an expert wants to make a secondary use of certain data, could that request be denied?

· That is a possibility. For instance, it will not be so difficult to get permission for a mere display of pictures of a certain product, but if the private company which is the owner of the product and pictures does not like that they are published elsewhere or used for advertisement of someone else, it will be difficult for others to use them.  
· If you look at the description on the website of the Ministry of Internal Affairs and Communications (MIC) about the secondary use of its created data, it seems that there exists some flexibility about the use on a case-by-case basis, because it says that if and when a notice of “publication without permission is prohibited” is described, then we should follow that notice. Is my understanding correct? 
· Under the present circumstances, “unauthorized reproduction” is certainly prohibited, but it is difficult to completely deny the “quoted reproduction” of MIC data. In any event, in the whitepaper entitled “Information and Communications in Japan”, nothing is described about the rules on data reproduction. Although the whitepaper carries graphs and the like, it does not say anywhere that “reproduction without permission is prohibited”. Thus, in the event that they are reprinted somewhere, it is not clear what countermeasures will be taken.  
3.  Free discussions:
· Although the existence of original copyright of the person who provided information for governmental reports, etc. has been mentioned, I think there are often cases where reproduction is made without permission, even if it is indicated that reproduction without permission is prohibited or the source shall be quoted when reproduction is made. Even in legal matters, there seem to be cases where cutting and pasting is done without permission, or no confirmation about the prohibition of reproduction without permission is made, or no description about the source is made, and I assume that information providers with the original copyrights would be complaining that no permission was given for the reproduction. I would like to know how many cases of complaints about the original copyright have been made so far from the side of original copyright holders. If such complaints have not been made so often, I must assume the possibility that some kind of implied license or some type of permission has been given, even if the permission is not in a formal style.
· As long as we came to know from interviews we conducted, there aren’t so many cases of reproduction without permission being accused. Governmental organizations rather desire that the information given by them is used more widely. There may be cases where strong accusation against violation has been made in the private sector, but we, as governmental organizations, are not certain about the situation in the private sector because disputes are made among private persons. 
· What I want to tell you now is a story in New Zealand or Australia regarding the objectives of the government. I learned about this story at another meeting related to the open-government, and this story also relates to the earthquake disaster. In November 2009, NZGOAL (New Zealand Government Open Access and Licensing) was announced and a manual for open-governmentization of governmental organizations was published. Suppose that we decide on the issuance of licenses for individual data and targets but if we do not do anything more thereafter, nothing more will come out. The procedure to create an environment where the entire government is autonomously open-governmentized is the same as that adopted by private companies. Under NZGOAL, the government is to decide what to examine and how to treat obtained data and ask all ministries and agencies to follow the decision, in a similar manner as the manual of private companies on compliance. In actuality, at the time of Christchurch earthquake, an agency equivalent to the Geospatial Information Authority of Japan undertook the matching of aerial photographs and GPS information, and made public their obtained data in accordance with the established procedures. Based on such data, rescue teams were able to swiftly undertake their activities. That was possible because the procedures to release data had been established in advance. It would have been difficult for rescue teams to move so quickly in such chaotic circumstances if they had had to cope with the situation without the pre-determined procedures. As the goal of our discussions, I think it important to generalize various cases and compile them into a protocol covering the entire picture at the final stage, besides the discussions on individual cases.
Concerning the graphs and tables, I always wonder what level of copyright they have. It is questionable to say that general graphs such as bar graphs and pie graphs that can be created automatically when you once enter data into Excel have copyright. Four types of data are stated in page 9 as the data suitable for our discussions. Are they mentioned here because we should keep them in mind in advancing our discussions?  
· I think there are cases where we are not certain how to actually handle certain data when we use them as open data, even if some explanation is made in the website of MIC. And there would also be another question of how to explain that in the website. 
· If that is the case, I wonder if we really need so many as 3 or 4 channels. I think it better to have just one channel. Like the case of NZGOAL, we may also need to touch upon the topic of the license at the final stage. 
It will be the last step what and how to describe things in the website. We first need to decide upon the contents. I think the order of our consideration should be as follows. Firstly, we examine if copyright exists from a legal standpoint for the information/data in question. Secondly, we examine if any third party has right to them. Thirdly, we consider what to do with the data opening policy concerning government-owned information/data. And finally, we consider what to do in order to explain the whole matter in an easily understandable manner. 
· As regards the third party rights, there are cases where such rights exist depending on the types of information. However, license agreements may have been concluded in some cases and therefore, we need to confirm the situation one by one. 
· I want to raise a simple question. For instance, while it is said that there exists no copyright, page 13 indicates the existence of copyright. I see a contradiction here. 
· We understand that database have copyright. 
· When we look at the situation on the level of administrative agencies, (which is shown in the vertical axis,) the ways of their handling information/data are not unified at all, and if you look at the situation from the viewpoint of data format, (which is shown in the horizontal axis,) things are congested with respect to some items including the description about copyright. While it has some merit to look at things by way of matrix, I think it necessary to look at the situation in terms of format first. In the case of New Zealand, things are looked at from the horizontal axis, and the viewpoint of the Cabinet seems to have been given afterwards. 
· What this Committee is aiming to achieve at the final stage is to have a comprehensive viewpoint. However, because there are various kinds of information, license conditions will necessarily become different from one another. 
· Certainly, it is necessary to see what difference in license conditions exists. However, the question is from which axis to look at them, and I think the conditions are different depending on the format of data and the way of creating data. I think the discussions of today are too much focused upon the point of who is to issue the license, and I don’t think that the point concerning the question of copyright was sufficiently discussed.  
· What is meant in page 9 is that a variety of options need to be prepared when the government establishes its comprehensive policy, because there are various types of information. However, it will be difficult to discuss here the conditions and expenses associated with the provision of information, which is described in page 5 of the Guideline on the Provision of Public Sector Electronic Information issued by the Cabinet Secretariat. 
· In page 3 of my reference material, 12 items pointed out by OECD are presented. In this material, I talked about expenses and stated that “free of charge” should be adopted as the basic policy. I want to introduce my viewpoint next time or at some other occasions more in detail. In Europe, analyses have been made, by also having economists participate in discussions. In principle, in the case where beneficiaries are limited to certain specific persons or entities; namely, for instance, when a company gets profit by using public sector information for a commercial purpose, determination is made discretionarily as to whether that is regarded as “specific” or not. Economists have analyzed how much impact it will have on the frequency of use and economic effects, when fees are actually imposed. For instance, if even a fee of as small as 100 yen is imposed, the frequency of use could go down to one hundredth. And even with a smaller degree of impact, the true aim of open government is considered to be impaired. Thus, the fundamental way of thinking of EU is that no fee should be collected, unless that is truly necessary. If that is so, then it will be better to create a situation where public sector information is utilized widely and gratuitously. When we look at things, it is better to have a long-term perspective. 
· The question is if the subject of compensation should be taken up at the meetings of this Committee. I would like to know the opinion of MIC on this point. EU’s original Directive was based on the thought that it would be right to receive compensation, but their way of thinking has changed in due course in the direction that fees should be limited to the level of marginal costs, or fees should not be collected in principle. The government probably wants to have some flexibility in the level of fees, as it develops a variety of information in future, or when it creates information jointly with the public sector, rather than by itself independently. I wonder what stance MIC takes on this point.
· In that connection, it will be necessary to discuss whether the right to public sector information should belong to the government entirely or whether third parties have certain right to public sector information. There exists an argument that any output created with tax money in the form of subsidies or entrusted works should be returned to the nation. As regards the works to which the private sector has invested money, I believe that the right of the private sector to the works should be secured because the private sector is the one which is bearing costs. However, if and when third parties are entrusted with certain works funded by government money in order also to support economic measures, it will be necessary to determine what degree of right the third parties have, if they are merely using their hands and feet but not their brain. The basic policy on the public sector information (PSI) should be to determine the state of right for each step of the process of creating data, from the stage of upper stream to that of output. When the rights to data are firmly determined, then the next step would be to determine how to make them open. I want to ask the Secretariat to assume this task.
· Because it will take a rather long time to discuss what is PSI, I think it better to take up this subject in the next fiscal year. And, I suggest that we should start discussions about the way of handling the type of information that is already classified as PSI.
· Talking about the format of information, may I understand that PDF information is basically not included in the objective of the open data strategy? 
· We need to discuss whether PDF information should be included in the objective or not, and if PDF is determined to be included, we come to a conclusion that government information may also be published in the form of PDF. However, in the discussions at a task force which is examining the e-government open data strategy, there were comments stating that information is difficult to use if that is published in the form of PDF. It is at least considered that PDF information is not easy to read with machines.   
· Because this subject is being discussed by the Technology Committee of the Consortium, we need to decide whether we should rather not touch upon this subject. May I understand that there are certain kinds of information that are already classified as PIS and we merely discuss the handling of those kinds of information in this meeting?
· Since demonstrative experiments have been conducted by CIS, and as we have the Technology Committee, I think it all right to leave the subject of format to them. In the meantime, the subject of use fees has been taken up as a topic of meetings of working-level people.
· If we need to talk about the establishment of fees, we will come up with various points which we need to decide upon. As the way of describing the contents of the license may change based on the results of our discussions, I wonder if we should discuss this subject within this fiscal year. 
· There is an opinion indicating that the use conditions should be different depending on the amount of fees, although I personally do not agree to that opinion. 
· Regarding PSI, I assume that each Ministry may have a desire of introducing its own use conditions based on substantive grounds such as its own regulations. Then, if we impose certain conditions upon Ministries, I have a concern that there may be Ministries that move in the direction of not making any information open. If that is so, I think it better to take an approach of consulting with or giving advice to such Ministries/Agencies that are willing to make information open, as the first step. 
· In the case of general data, and when Ministries take a stance of promoting the adoption of creative commons (CC) license, information will be provided proactively even with conditions that prohibit any modification, but in the case of open government data, if compromise is made in respect of license conditions based on the idea that it is important to anyway make information open, then I’m rather concerned that open government data provided with considerable efforts may eventually become difficult to use due to difficult use conditions. 
Unless support is given by the top-down method with strong will, nothing will be realized. This applies to all countries. The same thing can be said about President Obama in the United States and the Mayor of Sabae City, too. When the government has determined to do something, that needs to be supported with a flourish of trumpets as the will of the government. Of course it is sometimes necessary to be down-to-earth rather than care about name. In any event, the important thing is to have Ministries make information open even with some conditions attached. 
· PSI means “public sector information”. In the case of the United States, discussions on this subject may be rather easy because information of the Federal Government is not subject to copyright, but in the case of other countries including Australia, I understand that the circumstances and the degree of difficulties are different from one country to another.   
Because this is a new topic, I think we need to consider the situations of individual countries on a flat basis. I also wonder if the positioning of PSI is the same among different countries. Even if all countries have a common principle dictating that PSI may be used gratuitously, the actual situation may differ. If it is so, I wonder if the difference occurs from country to country or it rather occurs due to the difference in formats.   

· There are both cases. In case of the United Kingdom, some of the ministries and agencies have been operated on a self-support accounting basis, but since EU Directives are also in place, the overall trend is to follow the Directives. Although each country has its own way of doing, the mainstream is in the direction of converging. 
· When we mention “open access” or “open data”, the degree of openness is not the same. Mere publication can also be said as a kind of “open”, but the most important openness is gratuitous (free of charge), modifiable and usable for commercial purposes. These three principles are important. Discussions about openness by core people must be conducted based on the principles of OECD. 
· I agree that OECD principles should be referred to. 
· I understand that there exists an ideal state, but every country is placed under a different situation, and when I look at the situation in Japan, I see a big gap with the situations in other countries. Then, how should we cope with the situation? I think it important to follow the best practice. We should first set up an ideal goal we aim at, and then focus our discussions on the point of why it is not easy to reach that goal. As Japan’s characteristics, each Ministry and Agency feels it meaningful to keep all information within its own organization, and working-level people have a mindset that information possessed by the government should not be made open so easily. Thus, I think it important to change that mind.
· In relation to that, we have Administrative Information Disclosure Law, and Information Disclosure Office of each Ministry/Agency is urging resisting divisions to follow the Law. 
· Information disclosure has been more advanced on the level of communities, and it will be important to lead them to the goal by demonstrating examples in foreign countries as well. 
· If we classify various kinds of data by way of black and white classification, most of them fall under the gray area. This issue is more fundamental than the issue of deciding whether the data have copyright or not, and if we establish a simple policy which calls for mere active data opening, government organizations will not dare to make their data open. If we are to set up a rule whereby all public-sector information shall be made open in principle, that impact will be big. There may be people opposing to such rule by insisting on the existence of copyright. Therefore, we need to establish a clear-cut rule on the handling of copyright. 
For instance, there is a thought that data collecting activity itself has merit, and even if it is not certain whether the data have copyright, it is not good if the data are not protected as intellectual property right. Although the relevant area is niche and the volume is not large, this is the area where supporters and opponents for the data opening collide with each other. Therefore, we need to have a process and rule by which we can make decisions despite strong opponents. But, it is not certain to what extent the issue is to be discussed at the meetings of this Committee. 
· The type of information which requires the most careful attention in the treatment would be the information that was collected by researchers with the government money. The amount of money spent for that kind of information is usually significant. As the study results based on the research fund from the government is one important area for consideration, and thus, I think it better to treat this area separately from the public sector information. Even in the United States, there is only one agency (NIH) (out of 12 funding agencies) that has established a complete open policy regarding the results of studies conducted with their supplied fund. Although European countries have recently declared that they make public sector information open as a matter of general policy and that is drawing much attention, I believe such decision was made after quite lengthy discussions. 
· I wonder if there is a type of information that cannot be clearly classified as intellectual property right and that would yet create a problem if it is made open to the public gratuitously? If there exists such information, I think we should classify the information as intellectual property right. If we cannot do that, I don’t think the information has that much value. 
· The human genome project that was initiated in 1990s and completed in 2003 can be regarded as one of the examples of such information. At that time, it took more than ten years to analyze human genome. Although knowledge and wisdom of most advanced researchers from the world was gathered for this study, it was for the sake of merely confirming facts, and it was difficult to determine that the study was good for a patent after lengthy discussions of whether or not the study is suitable for a patent. If new medicines had been created based on that study, then that would have been judged as good for a patent, but the study itself was not for that purpose. From that thought, people involved in the original work did not like that the knowledge obtained was made open easily, although many other people wanted to get the information. At the time when a joint project among various countries for genome analysis was in progress, an American private company was also conducting the same kind of study independently, and the company declared that it would complete the analysis before the joint public project and obtain a patent and monopolize the results. If that were done, it would cause a serious problem for the studies of genome thereafter, and thus, it became a big issue in scientific society, and a conference called Bermuda Conference was held. After discussions there, it was agreed that if the studies were completed around the same time, the results should be published to the world simultaneously. That has become the basis for open access to genome studies and enabled the deployment of present genome-related industries to produce significant economic effects. In Europe, in particular, while patents are obtained by individuals, information that is not patentable (in fact, knowledge about genome is part of that) is assumed to be made public in principle. In Japan, too, there is a general agreement to the same effect, but the situation is not the same about its details, because that general agreement will not give incentives to individual researchers. In the United States as well, this is a big political issue, and a bill has been submitted to Congress to support the idea. In the case of EU, because of the thought that information will not come out spontaneously unless we make the publication of study reports a condition for provision of subsidies from the government, the framework program for research and innovation named “Horizon 2020” calling for the open access policy has come to be established. In Japan, too, I think the results of studies should be made open not only to direct beneficiaries but also to other researchers so as to promote competition and revitalize researches and scientific industries in Japan, and strengthen our international competitiveness, but because of a concern that if we make them open, they would be taken over by China or USA, and accordingly, the discussions have not advanced beyond that point. However, data, like other things, have their best time for use, and if they are not made open, we may encounter a situation where only a limited number of researchers have access to them, and the data become obsolete in due course without being actively utilized, and in the worst case, they may become no more possible to maintain the server and vanish in the end. Taking such possibilities into account, I think we need to discuss what the government should do. That should be the central issue of our discussions. 
· That kind of data is not the same as public sector information, but in the sense that they are created with tax money, the treatment of the data should be the same as that for the public sector information. In terms of economic effects, unless such data are made open, Japan will not be able to compete with the United States or Europe.  
· There is also an opinion that if there exists information that we should protect, we should rightly protect it by the intellectual property right. 
· Most of the public sector information is created even without provision of copyright as an incentive. The meaning of the copyright concerning public sector information needs to be carefully examined. Meanwhile, in the case of geospatial information, we have a general policy that the information should be actively utilized based on the Basic Law on the Utilization of the National Spatial Data Infrastructure (NSDI), but we have at the same time some constraints for license conditions based on Surveying Law. Thus, if we say it should be in this and in that way, it may become difficult for governmental bodies to make data open. 
· Although geospatial information should be made open in principle, that policy does not seem to be fully followed. The agencies that are not willing to make their information open have their own experiences and ways of doing and thus, it will not be easy to convince them to follow that general policy. If specific requests for information disclosure are made, they will provide the information, but unless they receive such requests, they seem to be reluctant to provide the information spontaneously. Meanwhile, they are ready to provide the type of information, the disclosure of which is stipulated in Surveying Act, but they are not willing to provide certain types of information, such as intermediate data for map creation, even if requests for submission are made. 
· If we can identify the types of information, the disclosure of which is indeed difficult, it will be necessary for us to make judgment on a case-by-case basis as to how to treat them, by finding out specific reasons.

· If I may tell you the impression I get when we receive requests for advice regarding creative commons (CC) lisense, I find that even when the relevant agencies desire to impose restrictions, there are cases where they have good reasons, but there are also cases where they have quite weak reasons if we examine them carefully, and we tend to encounter the latter cases more often. Although I understand that persons in charge may have their own thoughts and difficulties, their insisting reasons for restrictions on information disclosure are often not sufficient. When I talk about the CC license with people from governmental agencies, I find that many of them desire to introduce some kind of special rules, but there are many different opinions as to whether such rules should really be imposed on use conditions. I’m certain that there are cases where restrictions are truly needed, but it is quite difficult to put a line of demarcation. If we should make hearings and consultation for each case, we need to create a proper system and force (man power) to deal with them within the government. It is difficult to find a way to persuade the people who wish to impose restrictions solely based on vague concerns. 
· I think we need to undertake propagation or a sort of “missionary work”. It is necessary to establish a procedure to find out the reason for concerns, explain that they are groundless, and convince that restrictions are not necessary. There exists a way of enforcing this by way of top-down method, but if we do that without anxiety counseling, we will face a strong opposition from opponents. Based on that understanding, I think it desirable if we could draw a line above which to make decisions by the top-down method.
· We should first conduct studies with the data which we do not intend to include. And then, the next important point is what to do with the data which we intend to include. For instance, whitepapers pose a difficult question, because they are written based on the stories of individual ministries and agencies; that is to say that they are compiled by selecting only such data (out of numerous data) that fit to their own stories. The data which users truly want to utilize may be among the data that are not yet processed and compiled. Therefore, we must consider how to deal with the gap. Essentially, such data that are not included in whitepapers should also be made open.
· Data have a life cycle. There are various types of data in chronological order, from newborn data to finally cosmeticized ones. For instance, talking about DNA, it takes a long time to get samples first, and then, we obtain raw data from analyzing them. This process takes quite a long time and a lot of efforts, but what we get there is mere data (facts), and it has no value in the sense of intellectual property right. However, what people in the world wish to obtain is such raw data, and they are not seeking for the data or study results compiled based on the analyses of raw data. Because raw data are accessible only to the people who own analyzers, other people wish that the raw data are made open so that more versatile researches become possible. We need to decide how to handle such data so that no concerns are brought about. In fact, we should discuss the question of the range of public-sector information in conjunction with the issue of its use conditions. We should discuss this issue in next fiscal year and onwards. This year, we discuss these issues individually, by focusing upon easy samples so as not to instigate concerns. 
· This Committee is to run for three years. It will be appropriate to take up firstly the data which have already been made open as samples, and then, it will be necessary to also consider the way of making open the data that have not yet been made open, by looking at three years ahead. I hope we can proceed with our discussions in that way, and also discuss essential questions in parallel. 
4. Messages from Secretariat:
・Explanation about Material 2-4 (by Secretariat)

・Explanation about the material of MIC (by MIC)
・Next meeting is scheduled to be held on January 29. (by Secretariat)
5. Closing:
1
12

